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1. Rogers-Usry Chevrolet is acar dedership operating in Brandon, Mississippi.t In 1985, Rogers-
Usry leased a section of land from Facilities, Inc. The land was to provide the location for the car
dedership. Theleasewasfor aterm of fifteen years, and in 1998 Rogers-Usy and Fecilitiesrenewed the
lease until April 30, 2015. The lease provided that in addition to a base amount of rent, which would
increase annudly according to the Consumer Price Index, Rogers-Usry would pay Fecilitiesbonus rent if
new vehicle sales exceeded one hundred vehicles per month. The bonus rent rate of $100 applied to each
new vehicle sold in excess of 100 vehicles. Facilities argues that this bonus rent provison wasincluded in
the lease to compensate for Facilities acceptance of arent that was below market value. Thus, Fecilities
would profit as Rogers-Usry grew and profited. Furthermore, the lower base rent would dlow Rogers-
Ugy flexibility asit struggled to establish its self asabusness.

92. IN2000, Rogers-Usry expanded to add atract of land afew hundred feet from itsprimary location.
There has been much debate between the parties as to whether the expansion onto the new land wasto
alow Rogers-Usry to comply with a Generd Motors initiative which required its dedlerships to conduct
new vehicle sdes from modern dederships which functiondly and aestheticaly comply with nationa
Generd Motors stlandards. Regardless of Rogers-Usry's motivation to use a different tract of land for its
new car sales, Rogers-Usry has moved its new car sales to the new location. Although Rogers-Usry
continues to use the Facilities property, Rogers-Usry now arguesthat it is under no obligation to continue
paying Fecilities bonus rent for new vehicle sdles which occur on the new land.

113. Rogers-Usry filed an action in 2002 seeking a declaratory judgment on its rent obligations to

Facilities under the renewed lease. Rogers-Usry argued that when it moved its new vehicle sdesto the

1 The dedership was originaly Rogers-Dingus Chevrolet. The dedership was later changed to
Rogers-Usry Chevrolet. Although the dealership is presently operating as Rogers-Dabbs
Chevrolet/Hummer, it will be referred to as Rogers-Usry for the sake of clarity.
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new property, it would no longer be obligated to pay Facilitiesbonusrent. Facilitiesargued that thelease
provided in unambiguoustermsthat Rogers-Usry owed Facilities bonus rent on new vehicle sdleswhether
the sde occurred on the dedl ership's new property or the sale occurred on the land leased from Fecilities.
Facilities counter-clamed for an accounting of the rent that was due under thelease. The chancellor ruled
that, under the contract, Rogers-Usry was not obligated to pay Facilities bonus rent for new vehicle sdes
that did not occur on the property owned by Fecilities.

14. It isfrom this judgment that Facilities has timely filed its goped, arguing the following three points
of error: (1) theleaseis dear and unambiguousin itsterms; (2) the chancdlor erred in hisinterpretation of
the bonus rent provision of the lease; and (3) the chancellor's interpretation of the lease deprives Facilities
of asubstantia benefit of the bargain it madein 1985 and renewed in 1998.

5. Having heard the arguments of counsdl and &fter reviewing the briefs of the parties and the record
inthis case, this Court finds that the contract was not ambiguous as a matter of law. Becausethisissueis

dispogtive of the apped before the Court, discussion of the other issuesraised on appeal are unnecessary.

STANDARD OF REVIEW
T6. The standard of review for questions concerning the congtruction of contracts are questions of law
that are committed to the court rather than to the fact finder. Warwick v. Gautier Utility Dist., 738 So.
2d 212, 215 (18) (Miss. 1999) (citing Mississippi Sate Highway Comm'n v. Patterson Enters., Ltd.,
627 S0. 2d 261, 263 (Miss.1993)). This Court reviews questions of law de novo. City of Grenada v.
Whitten Aviation, Inc., 755 So. 2d 1208, 1214 (116) (Miss. Ct. App. 1999). "Lega purpose or intent
should first be sought in an objective reading of thewords employed in the contract to theexclusion of paral

or extringc evidence." 1d. (cting Cooper v. Crabb, 587 So. 2d 236, 239, 241 (Miss.1991)). ThisCourt



is not to infer intent contrary to that in the contract. Cooper, 587 So. 2d a 241. When construing a
contract the court will read the contract asawhole, giving effect to dl of its clauses. Whitten, 755 So. 2d
at 1214 (citing Brown v. Hartford Ins. Co., 606 So. 2d 122, 126 (Miss.1992)).
q7. The Missssippi Supreme Court has set out a three-tiered approach for interpreting contracts.
Martin v. Fly Timber Co., 825 So. 2d 691, 696 (11) (Miss. Ct. App. 2002) (citing Pursue Energy
Corp. v. Perkins, 558 So. 2d 349 (Miss. 1990)). Firgt, the "four corners’ test is applied, wherein the
reviewing court looks to the language that the parties used in expressing their agreement. Pfisterer v.
Noble, 320 So. 2d 383, 384 (Miss. 1975). If thelanguage used in the contract is clear and unambiguous,
the intent of the contract must beredlized. 1d. On the other hand, if the contract is unclear or ambiguous,
the court should attempt to "harmonize the provisons in accord with the parties apparent intent." Pursue
Energy Corp., 558 So. 2d at 352. If the court isunable to trandate a clear understanding of the parties
intent, the court should apply the discretionary "canons' of contract condtruction. |d. However, if the
contract continues to evade clarity as to the parties intent, the court should consider extringc or parol
evidence. Id. Itisonly whenthereview of acontract reachesthis point that prior negotiations, agreements
and conversations might be conddered in determining the parties intentions in the congtruction of the
contract. Martin, 825 So. 2d a 696 (11). Thus, the primary issue before this Court is whether the
contract is ambiguous.
18. Reading the contract asawhole, the contract isvery clear. Insection 3 (c) of theleasethe contract
reads as follows:
[i]f during any calendar month the Lessee shdl sdl more than 100 new automobiles,
trucks, vans, and/or smilar vehicles(collectively "vehide"), the Lesseeshdl, in additionto

the Basc Monthly Renta and Inflationary Increasesin (a) and (b) above, pay asadditiona
rent $100.00 per new vehicle sold during each calendar month, in excess of 100 vehicles,



("Bonus Rent") Such Bonus Rent shdl be gpplicable to each cdendar month during the
fifteen (15) year term of this lease agreement.

T9. The contract clearly provides that when Rogers-Usry sells more than 100 new vehiclesin a
cadendar month, Rogers-Usry is to pay additiona rent to Facilities. The contract speaks for itsdlf.
Reviewing section 3(c) within the context of the entire contract, no terms contradict or conflict with each
other. Section 3(c) clearly providesthat if the Lessee (Rogers-Usry) sdlls more than 100 new vehiclesin
acaendar month, Rogers-Usry owes the Lessor (Facilities) bonus rent regardless of the location of the
sdle. ThisCourtisnot inclined to infer limitationsin a contract when the language of the contract expresdy
providesfor no suchlimitations. Rogers-Usry isrequesting that the Court derivelimitationsfromtheparties
agreement, and this Court notesthat this contract isnot unlimited. The bonusrent provision, dongwiththe
entire lease, will expire in 2015.

110.  Becausethe contract isnot ambiguous, thereis no need to proceed beyond the four corners of the
document into interpretation of the parties intent. Thus, the chancellor erred in concluding that the parties
intended for the bonus rent to apply only to new vehicles sold on the property rented by Facilities.

f11. THE JUDGMENT OF THE CHANCERY COURT OF RANKIN COUNTY IS
REVERSED AND REMANDED FOR AN ACCOUNTING OF RENT IN A MANNER
CONSISTENTWITH THISOPINION. ALL COSTSOF THISAPPEAL AREASSESSED TO
THE APPELLEE.

KING, C.J., IRVING, MYERS, CHANDLER AND BARNES, JJ., CONCUR.
GRIFFIS, J., CONCURS IN PART AND DISSENTS IN PART WITH A SEPARATE
WRITTEN OPINION. BRIDGES, P.J., AND ISHEE, J., NOT PARTICIPATING.

GRIFFIS, J., CONCURRING IN PART AND DISSENTING IN PART:

112. Just asthemgority, thechancellor found that the L ease was not ambiguous asamatter of law. The

chancellor began his conclusons of law by holding:



There are no terms anywhere in the Lease which provide for payments of bonus rent on
new vehicles which are sold beyond the leased premises. This Court, exclusvey
congdering the four (4) corners of the Lease as written, and according to itsterms, finds
no provision in the Lease which requires Rogers-Usry to pay bonus rent on new vehicles
sold at the new dealership on the RRU property.[?]

In an attempt to be thorough, however, the chancellor also held:

This Court further isof the opinion that it should make afinding with reference to the issue
as to whether or not the provision of the payment of bonus rent on new vehicle sales
beyond Facilities, Inc.'s leased premise is ambiguous.

Pre-supposing that this court found that there are no terms in the lease which ether
expresdy provide for nor prohibit payment of bonus rent on new vehicles whichare sold
beyond theleased premisesand, therefore, an ambiguity existswhichwould alow extringc
evidenceto be admitted to determine theintent of the parties, this Court isof the opinion
that the ruling would be the same  Rogers-Usy, Inc. would not be required to pay
bonus rent on new vehicles sold if not sold on property leased to them by Facilities, Inc.

(emphasis added).

Thus, the chancdllor first determined that the L ease was not ambiguous and interpreted the L ease provision

inquestion. Then, out of an abundance of caution, the chancellor determined that evenif he had interpreted

the Lease to be ambiguous the outcome would have been the same.

113.

| disagree with and dissent, however, from the mgority’ s interpretation of the Lease. My interpretation is

| agree with the chancdlor and thus concur with the mgority that the Lease was not ambiguous.

congstent with the chancdllor’ s interpretation.

114.

The chancellor rendered the following analys's of the Lease:

An andysis of what the four (4) corners of the Lease does contain is indructive. The
document containing the bonus rent provison is entitled "LEASE AGREEMENT."
According to Black's Law Dictionary, a lease is defined as a "contract by which one
owning such property grantsto another theright to possess, use, and enjoy it for pecified

2RRU, LLCisaMissssppi limited liahility company that owns the new property and building

leased to Rogers-Usry. The owners of RRU are John Rogers, Sandra Rogers, and Joe Usry.
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period of timein exchange for periodic payment of astipulated price, referred to asrent.”
Black'sL aw Dictionary, Abridged Sixth Edition, 1991, Page 615. Thistermbyitsvery
definition confines the lease term to the certain property which is described in the
Lease.

The heading of Section 3 of the Lease, below which is contained the 3(c) bonus rent
provison, is entitled "Rent." Black's Law defines "rent” as consderation for the use or
occupation of property.” Black's Law Dictionary, Abridged Sixth Edition, 1991, Page
899. The heading of Section 3 states that the "Lessee shdl pay to Lessor, without
deduction or set-off...the following for the use and occupancy of the Leased property.”
This satement revedsthat all rent listed under Section 3, including the baserent and
bonus rent, is given in consideration "for the use and occupancy of the Leased
property,” thustying thoserent paymentsexclusively to the Facilities, Inc. premises,
and not the RRU property. Further, Section 3(c) specificaly usesthe term "Bonus rent”
which, when considering the definition of rent above, logicdly ties those payments as
consderation for use of the property which is the subject of the Lease - the leased
premises.

Also, Section 5.1 of the Lease which isentitled "Use" mandates that Rogers-Usry "shdll
use and occupy the Leased property only asaretail automobile dedership and automobile
service center.”

Theterm "retall" includes both new and used cars which are sold to a consumer or end-
user and not awholesder or resdler of vehicles. Nothing in Section 5.1 requires Rogers-
Usrytousethe premisesto sl "new™ automobiles, only "retall” automobiles. RogersUsy
will continue to use Facilities, Inc. premises for the retail sales of used vehicles and to
operate a used vehicle service center, and thereby comply with requirements of Section
5.1. Facilities, Inc. asserts that because the RRU property is located nearby,
goproximately 250 - 300 feet East of the Facilities, Inc. property, and because Rogers-
Usry will continueto usethe Facilities, Inc. property aspart of itsintegrated operation, that
bonus rent should bepaid. Thisassertionismisplaced. Whether the RRU property is300
or 3000 feet from the Facilities, Inc. property isimmaterial. The Lease and rent are
unequivocaly tied to the Feacilities, Inc. property.

Robert Rogers stated during histestimony at trid that he believed Rogers-Usry isobligated
to pay bonus rent at the new dedership because the RRU property is located within
Rogers-Usty's geographic area of responsbility assgned to RogersUsy by Generd
Motors. However, when Robert Rogerswas asked to identify any provisonsintheLease
tying the payment of bonus rent to the area of responsibility, he was unable to do so.
There is absolutely no language anywhere in the four (4) corners of the Lease which
supports the argument advanced by Robert Rogers that bonus rent is owed on any cars
sold by Rogers-Usry within its area of responsibility.



(Emphasis added).

115. The chancellor was dso correct to rely on Polk v. Gibson Products Co. of Hattiesburg, Inc.,
257 So. 2d 225 (Miss. 1972). In Polk, the supreme court upheld a chancdllor’ s dismissal of acomplaint
filed by Polk, the lessor, againgt Gibson, the lessee. Polk argued that Gibson remained responsible for
bonus rent after Gibbson moved its store to another location and used the leased premises asawarehouse
and later sublet it to a tenant whose annud sales did not provide bonusrent. 1d. at 227. The court found
that Gibson was only responsiblefor paying the base rent after moving its store because therewasno lease
provisionthat required Gibson to maintain an operation on the leased premises which would provide bonus
rent to Polk. Id. at 228.

116. The Lease we review here was smilar to Polk. There was no term in the Lease that required
Rogers-Usry to maintainits new vehicle saes operations on the Facilities property and generate bonusrent.
Instead, areasonable reading of thefour cornersof the L ease supportsafinding that bonusrent will bepaid
for sales on the leased premises.

917.  Notwithstanding the foregoing discussion, it is more interesting to note thet the chancellor and this
Court have offered two “reasonable,” yet different interpretations of the Lease. When a contract is
unambiguous, this Court is “not in such cases so concerned with what the parties may have meant or
intended but rather with what they said, for the language employed in acontract isthe surest guide to what
wasintended.” Shaw v. Burchfield, 481 So.2d 247, 252 (Miss.1985); Palmerev. Curtis, 789 So.2d
126, 131 (Miss. Ct. App. 2001). Disagreement over the meaning of a provision of the contract does not
make the contract ambiguous. Id. at 130-31. Nevertheless, “if thetermsof acontract are subject to more
than one reasonable interpretation, it is a question properly submitted to the jury.” Royer Homes of

Mississippi, Inc. v. Chandeleur Homes, Inc., 857 So.2d 748, 752 (118) (Miss. 2003) (citing Mississippi



Transp. Comm'nv. Ronald Adams Contractor, Inc., 753 So.2d 1077, 1087 (Miss. 2000); Garner v.
Hickman, 733 S0.2d 191, 195 (Miss.1999)).

118. 1 am of the opinion that the Lease is subject to more than one reasonable interpretation. Thus,
based on Royer Homes of Mississippi, Inc., | beieve we must consider the Leaseto beambiguous. See
Mississippi Farm Bureau Cas. Ins. Co. v. Britt, 826 So.2d 1261, 1265 (Y14) (Miss. 2002) (an
ambiguity exigs in an insurance contract when the policy can be interpreted as having two or more
reasonable meanings). Accordingly, we must defer to the chancellor as the finder-of-fact and limit our
standard of review.

119. The chancellor determined that the fundamenta question was whether a landlord is entitled to
receive rent from property in which the landlord has absolutely no interest. The chancellor correctly held
that the express terms of the Lease support afinding that Facilities was not entitled to receive bonus rent
for Rogers-Usry’ s occupancy and use of property not owned by Facilities. The chancellor was neither
clearly erroneous nor manifestly wrong in this determination. For these reasons, | am of the opinion that

the chancdlor was correct and should be affirmed.



